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BBenenue

Tema nccnenoBanms: [lonstue, Buasl 1 popMa cIEIoK.

AKTYyaJIbHOCTh TEMbI HUCCIIEIOBAaHUSI 0OOCHOBAaHA TEM, UYTO B COBPEMEHHOM
FPaXJAHCKOM TMpPaB€ OTACIBHO BBIICISIIOT TPAXKIAHCKO-IPABOBBIE  CHECIKH.
I'paxxmanckue mpaBa M 00SI3aHHOCTH BO3HHMKAIOT, U3MECHSIOTCS W MPEKPAIIAOTCS
TJIAaBHBIM 00pa30M B pe3yJIbTaTe CIEIOK.

JUIs OCHOBHOM KaTeropuu CyOBEKTHUBHBIX NpPaB M OOA3aHHOCTEH CHIEIKH
SBJISIIOTCSI CPEJICTBOM M OCHOBaHWEM MpUOOpeTeHUs (BO3HUKHOBeHHUs). Caenkam
OTBOAMUTCS 3HadueHue (akra B3aUMOAECUCTBUA Juila (BOJIM) U 3akoHa. Mcren,
3aKOHHO TOJB3YSACHh TOMOIIBI0 CYJAEOHOrO0 OpraHa, Ha OCHOBAaHUHM CBOMX

TpeOOBaHMIA 3a4ACTYIO UMEET MPETEH3HHU 10 YIIEMJICHUIO €ro APYyTroi CTOPOHOM 1Mo

COBEPIIEHHOM CENKE. OL.I H O ] p ¢

Cosepiiias CieHKI/I nmfn pean3yloT CBOM CYOBEKTHUBHBIE TPa)KIaHCKUE
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Fpa»;]atg 527 B iﬁ‘ﬂéjIHKHOBeHHe, W3MEHEHUE U
peKpalieHle ofl- nir (LJ6I>IM UHCTUTYTOM,
MOJIYYMBIIMM Ha3BaHue - «CHENKU», €ro periiaMeHTalus npejcraBieHa B riiase 9
I'pasxxnanckoro Konexca P®.

B Teopun rpaxnaHckoro mpaBa moHsATHE «CHENKW» HMEET pa3InyHbIE
TPAaKTOBKH, OJHAKO, 3aKoHomarenb B crTatbe 153 I'paxkmanckoro Kopekca
MOHUMAET TOJI CACJIKOM - NEUCTBUS rpakJaH U IOPUANUYECKUX JIUILI, HAITPaBJICHHbIE
Ha YCTAaHOBJICHHE, W3MECHEHUE WM IMPEKpALlCHHE TIPAXTAHCKUX TMpaB U
00s3aHHOCTEI.

AKTYyaJIbHOCTh JTAHHOTO MCCJEAOBAHUS MOATBEPKIAETCA TEOPETUYECKHUMU
npoOJeMHBIMU TEeMaMH, Hyxzjatouecss B uzydeHuu. B cratbe 'K PD 006

ONpCACIICHNN CIACIOK TIPUCYTCTBYCT MHOXKXCCTBO IOPUINYCCKHEC Ka3yCOB -

HCIIPpaBUJIbHAsA  ITOCTAHOBKA CY6’L€KTHOFO coCTaBa (TOJILKO Ir'paxxagaHe H



IOPUINYECKUE JINIA, OTCYTCTBYIOT OpraHbl MmyOJnyHO# Biactu: PO, cyObeKkThl U
MyHUIMNANbHbIE 00pa3oBanus), ucxoas u3 yero crarbio 153 I'K PO nHeobxoaumo
pedhopMHUpOBaTH.

Ilens Hay4HO-UCCIIENOBATEILCKOM pabOThl — U3Yy4YEHHE OpraHu3aluu
COBEPILEHHUS CIIETIOK.

3amaun paboTHI:

— 00OCHOBaTh  aKTYaJbHOCTh HAy4YHO-HCCJIEIOBATENbCKOW  PabOTHI,
MIOCTAaHOBKA 1EJIEH U 33/1a4 UCCIIEIOBAHHUS;

— paccMOTpeTh MOHATHE, CIETKU B IPaXkIaHCKOM TpaBe, €€ BU/IbI;

— paccMoTpeTh (hOPMBI CIEINOK;

OOBexTOM HCCICAOBAHUA ABJIACTCA COBCPIICHHC CACIIOK B I'PaAKIAAHCKOM

Mpessieron mcm@;ﬂmg@o;p@a S
Npakzuka, BKE, CeCona.nom.Kiioy
Eilifﬁlffo 7686905 1006272

GO62T2@malTu =

Ol'IpGI[eJISIGMBIG CJIOBHA MO>KHO IIPUMCHUTD JJI

npase.

MOCJICAYIOIIETO PACCMOTPEHHUSI BOMPOCOB TPAXKIAHCKO-NIPABOBBIX CIEIOK B
TEOPHUH; B HAYYHO - HCCIIEIOBATEIILCKON JEATCIIbHOCTH B YU4eOHOM IIpoIriecce.
TeopeTndeckyro OCHOBY UCCIEIOBAaHUSI TPEJCTABISIOT HUCCICIOBAHUS
YYEHBIX-IUBWIMCTOB MPOLLIOro Beka M Hacrosmero: M.M. Arapkosa, E.M.
Henncesnua, W.b. Hosumkoro, H.B. Pab6unoBuu, C.A. CremanoBa, E.A.

Cyxanoga, O.K. Toucroro, B.I1. [llaxmarosa, H./I. [llectakoBoi u np.



1. IloHsiTue caenKu B rpaKJaHCKOM IIPaBe, €€ BUJIbI

CoBpeMeHHOE JIeTalbHOE OMNPEACIICHHE TIPaXIaHCKO-IIPABOBOM  CHIEIKHU
cougepxutcs B cT. 153 T'K PD: «Cnenkamu mpu3HAIOTCS ACHUCTBUS TPaXKJIaH U
IOpUJIMYECKUX JIUI[, HAMNpaBJCHHbIE Ha YCTAHOBJICHUE, W3MEHEHUE WJIU
MPEKpAIICHNE TPAKIAHCKUX MPaB U 00SI3aHHOCTEI.

dusnveckue (rpaxiaaHe) U OPUIUYECKHUE JIUIA, MECTHbIE 0Opa3oBaHUsA U
rOCYJIapCTBEHHBIE YUPEXKJEHUS NPU3HAIOTCA CyObeKTaMu (HE yKa3aHHbIE B CT.
153, HO Mpu BCeM TOM MOTYT BBIJBUTAThCS HA OJJUHAKOBBIX YCIOBHSX C APYTHUMHU
CyObEeKTaMH TpaXkJIaHCKO-TIpaBOBbIX oTHomeHu (m. 1 cr. 124 'K P®) B
TpaKIaHCKOM 000poTe.

[Ipu3zHakamMu CAENKH SIBISIOTCA:

- CIENKa HBJ’IHCTCﬂfH/I@S»I @ @ a KUX (PaKToB;

- CAMHCTBCHHA OCJIb CACIIKHU, YCTAHOBJICHUC, N3MCHCHUC HWJIN ITPCKPAIICHUC

[1pakFkay-Bi-oecons-Roa-«kRoY
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B B006pa}KCHI/II/I, OIHHUM ITIOXKCIIAaHUEM, HCO6X0)II/IM8, BOJIA W BOJICU3BABICHHUEC €€

BOBHE. Bomst - neTepMUHUpPOBAaHHOE W MOTHMBHUPOBAHHOE KEJAHWE JUIA JOCTUYb
NOCTaBJICHHOM LieH. BosiensbsiBineHue - Belpa)kKeHUE BOJIM JIMIIA BOBHE, Oiaroiaps
KOTOPOMY OHa CTAaHOBHUTCS JOCTYITHON BOCTIPUSTHUIO APYTUX JIUII.

Eciu cTopoHBI CBSI3BIBAlOT BO3HMKHOBEHHE WJIM MpPEKpallleHHEe MpaB U
0053aHHOCTEH MO CHAeJIKe C HaJUYMeM TOrO WJIM HWHOTO O0OCTOSTENbCTBA,
OTHOCHUTEIFHO KOTOPOTO HEW3BECTHO, HACTYMHUT OHO WM HET, TO TaKHE CIEIKU
NOJyYMJIM Ha3BaHUE YCJIOBHbIE. CHENKM MOTYT HOCUTH (PUIYLMApHBIA (JIUYHO-
JIOBEPUTENbHBIN) XapakTep (HampuMep, JJOTOBOp TMOPYYCHHS B OTHOIICHUU
IIOBEPEHHOTO).

K TPpAaAUITUOHHBIM YCPTaM CACIOK IIPUYHCIIAIOT!



- NpaBOMEpPHOCTb. lleHTpanbHasg uepra CHCJIKHU -- [PABOMEPHOCTS,
NOAPA3yMEBAECTCS B MEPBYK OYEpelb NOAXOAANIAs COBOKYIHOCTb YCJIOBHH,
COIYTCTBYIOIIME C/ETKE, COOTBETCTBHE OyKBE 3aKOHA M MHBIM 3aKOHOJIATEIbHBIM
aKTam.

I'K npeanuceiBaeTr Cyay 0Opu KOHKPETHBIX IIpHU3HAKaxX JEHCTBOBAaTh
coo0pa3Ho J0OPOCOBECTHOCTH, MyHKTYAJbHOCTH U OecnpucTpacTHOCTH (1. 2 CT. 6
'K P®), a aun rpaxJaHCKUX NPaBOOTHOIIECHUN -- MPUMEHSATh COOCTBEHHbIE
NOJIHOMOYHS 37paBoMbicisanie U nopanodHo (m. 3 cr. 10 'K P®), nukBunupys
CHEJKHU C LENbI0, MTPOTUBOIOJIOKHON MOJIOKEHUSIM MOPAIBHO-3TUYECKUM HOpMam
(ct. 169 'K PD);

- BOoJIeBOM xapakrep. IloHATHe «BOJNIM» MOAPA3IEIAOT HAa BHYTPEHHIOIO M
BHEIIHIOW. Boust -- BHyTpeHHee cTpeMiIeHUE, 3aMbIcell CYObeKTa, HalleJICHHOE Ha
OCYLIECTBJIEHUE MPUOOPETEHM S~ 8aKOHHOIO | UTora. BoseusbsBiaeHue - 31O
BOCCO3/1aHME, BHELIHAS YacTh BOJIM. B TakuX BapuaHTax, I'’ZI€ BOJICU3BbABICHUE HE
BIIUCHIBAETCA BO BHYTPEHHIOIO BOJO CyQBEKTA, | CACHKA MOIAKHA ObITh ONpEaencHa
KaK HEJIEUCTBUTEAbHAS, .COJCAHHASL.., U3-32 _OTCLYIUICHHS,.. Ae3UH(pOpManuuy,
3amyruBaHus, TPUHYKIeHus 1 T.10. (ct.cT. 178,\ 179K PD)..O6HapyxeHue Boau
JULA CAETKM MPeIeTaBAseT CopbE3HOe 3HAUCHNE TPU 00BSICHEHUH CYTH JOTOBOPA.

- Lenb eyOBCKTOB,—BCTyHalolMX~B" cneiky.  IloATekeT, npecienyeMslil
JIMIAMH, OCYLIECTBIISIIOLINE CIENIKY, HETPEMEHHO COJIEPKUT MPABOBOM XapakTep --
oOpeTeHue mpaBa COOCTBEHHOCTH, MTpaBa MCIOIb30BAHHE KOHKPETHOW BEIIbIO;

- OCHOBaHUE, KOTOPOE HE3aBUCHUMOW POJIM HE 3HAUUT. Tak, Ipu NpU3HAHUU
CIEJIKU HEICUCTBUTEILHOM KaK COBEPIIICHHOM MO BIUSHUEM 3201y KICHUS MOTHUB
COBEpUIEHUS clieNKU He uMeeT 3HaueHus (ctT. 178 'K PD).

VYyensiMu pa3zpaboTaHbl pa3nuuHble Kiaaccupukanuu cueiaok. Hike, B
Tabnuie 1 npencraBieHbl HAaMOOJEe MUPOKO U3BECTHBIE KBATM(PUKALUN CIENOK.

Ta6muma 1 — Kiaccudukanuu cienok

0 YHUCITY YYacTBYIOIIUX CTOPOH - OJHOCTOPOHHHE, OO0S3aHHOCTH IO  KOTOPBIM
(ct.154 TK PO) BO3HMKAIOT JIMIIb Yy JIMLA, MX coBepiaromero. /[lns
3aKJIIOYEHUs OJHOCTOPOHHEH CJIENKH JOCTaTOYHO
BBIDOKEHUSI BOJM OJHOM CTOpPOHBI (Hampumep,
3aBelIAHUE, IOBEPEHHOCTb, IPUHSITHE HACJIEC/ICTBA).




- MHOTOCTOPOHHHE, OO0S3aHHOCTH 10 KOTOPBIM
BO3HMKAIOT y KaXIOH CTOPOHBI, YYacTBYIOLIEH B
caenke. Jlns coBepHIeHMs] TaKMX CHAEIOK Kaxjas
CTOpPOHA JOJKHA BBIPA3UTh CBOKO BOJIO (Hampumep,
JIOTOBOP KYTUTU-TIPOAAXKH, apEH/IbI, MTOAPSAA).

Bcesikast cnenka, nmerorasi 0onbIie OJHOW CTOPOHBI,
Ha3bIBAETCS IOTOBOPOM.

CZIeJIKa B 3aBUCMOCTH OT MOMEHTA, | - peajibHble CAENKU - CUMTAIOTCA 3aKJIFOUYEHHBIMU,
C KOTOPOI'O CAENIKA CYUTAETCS €clii TpOM30IIIa Ieperaya BemM (J0TOBOPPEHTHI,
3aKITFOYEHHOU JapeHus, XpaHEHHUS]).

- KOHCEHCyallbHblE€ = CHEJIKM -  CUHTAITCsA

3aKJIFOYCHHBIMH C TOTO MOMEHTa, KOTJa CTOPOHBI
JOCTUTIIA COTJIAIICHHWSI 10 BCEM CYIIECTBEHHBIM
YCIOBHSIM JOTOBOpPa (AOTOBOP MOAPSIA).

O MPU3HAKY BO3ME3THOCTH - BO3ME3JHBIE, B  KOTOPBIX HMYIIECTBEHHOE
MIPEIOCTABIIEHUE OHON CTOPOHBI TPEOYET BCTPEUHOTO
UMYIIIECTBEHHOTO  YAOBJIETBOPEHUS  OT  JIPYyrou
CTOPOHBI (ITOCTABKa, KYIUIA-TIPOIaKa).

- 0e3Bo3Me3lHBIE, B  KOTOPBIX  BCTPEYHOTO
MMYIIECTBEHHOTO YIOBIIETBOPEHUS He Tpedyercs
(mapenue, ccyna).

10 XapaKTepy LEeIH CISIKU - (Kay3allbHBiC, U3 COJEPKAHUS KOTOPBIX OYEBUIHO
yCMaTPUBAETCS Teb COBEPIICHUS CHCIKH, a TpaBa H
0053aHHOCTH CTOPOH OOYCJIOBJICHBI 3TOW IENbIO (B
JIOTOBOP®) apCHABD BCET 1A yKa3aHO4 KaKOe| UMY UISCTBO
MePEXONUT BITOIAB30BAHIC apeHIATOPY)-:

- aOcTpakTHbIE, IEJNb COBEPIICHUS KOTOPHIX HeE
A03BOJISICT |ONIPEACTNTh XapaKTep) B3aHMOOTHOIICHUN
CTOPOH (Imepeiaua BeKces )/

0 CpOKam - CpOdYHBIC, T.€. BKIIIOUAIONIUE B CBOE COJICpP)KaHUE
VkazaHie, Ha_CpOK_UWX JIeHCTBUS (IOTOBOp MOApsAa
Bcerjla | JIOJDKEH ~cOoJiepkalh | YKa3aHWEe Ha CpPOK
BBINOJIHEHNS pabOThI).

- OeccpoUHbIe - 03 OnpeaeIeHUs CpoKa

CyIIHOCTb CAENIKH 3aKJIF0YAETCS B BBIPAXKEHUU BOJIM CYyOBEKTa, JKEIAIOLIETO
JNOCTUYb ONPEIEICHHON LIEIIN.

[lenp coBepHIEHHs CHIEITKH MOKET HOCHTH TOJBKO IIPABOBOM XapakTep.
JlericTBUSA, KOTOPBIE HE HOCSAT MPABOBOM XapaKTEpP, CACIKAMH HE SIBIISIOTCS.

Eme OJIHUM CBOMCTBOM, UMEIOIINM BAYKHOE 3HAYEHUS,
SABJISIETCSA IPABOMEPHOCTh CHAEJIKU. IHBIMU CJIOBaMH, CIAEIKOW MOXKET CUUTATHCA
JUIIb IIPAaBOMEPHOE JEHCTBHUE, COBEPIIEHHOE B COOTBETCTBUE C IIOJIOKECHHUSIMU

3aKOHOAATCIbCTBA.



2. @OpMBbI CAECTOK

dopMma CIenoK, TO €CThb BHENTHUE (POPMBI, B KOTOPBHIX H3BSIBICHUE BOJHU
BbIpa)KacTcst BOBHE JCIIUTCS HA MUCbMEHHYIO M YCTHYIO.

1.ITucemennas hopma caenox

[lucbMeHHBIE CHENKH — CHIETKH, COBEPIIECHHBIE IyTEM COCTaBIICHUS
JOKYMEHTA, BBIPKAIOUIETO BOJHM JIMI[, COBEPIIAOIIMX CHENKY, a TakKe
MOJIMMIUCAHHOTO JTAHHBIMU JIMIIAMH.

Ecmu rpaxknanvH B cuity (PM3MUYECKOTO HEIOCTaTKa HE MOXKET ITOCTaBUTH
CBOIO TOJMHUCH, TO 3a HETO0 3TO JAENAeT JIUIO, MPEACTABIAIONIEE €ro, MpUYeM
JTAHHOE JCWCTBUE IOJDKHO OBITH 3aCBHUJIETEIHLCTBOBAHO y HOTapuyca. 3aKOHAMU
MOTYT YCTaHAaBJIMBATHCS JAPYTUE TPeOOBAHWS B OTHOIICHHH OTACIHHBIX BHIOB

CIIeNIOK, HaIpuMep, Cer@kuI: H@}:)p

ITucemenHas ?opMa CiCHKI/I O3HA4YacT HC TOJIBKO PpasMCIICHHC TCKCTa Ha
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B cBor0 ouepesib MUCbMEHHBIE CAEIKH MTOAPA3IEIISIIOTCS Ha:

- Horapuaibhuble, KOTOpple TpeOYyOT B  00s3aTEIBHOM  IOPSAKE
HOTapHaJIbHOTO yJIOCTOBEpEHUs. B OCHOBHOM Takue CHENKM KacaroTcsi HauboJee
3HAYUMOI'0 HUMYIIECTBA, TAaKOro KaK HEIBWXXUMOCTh. [lo cornamenuto Jun
HOTApUaJIbHO MOXKET OBITh YJOCTOBEpeHa Jito0as clenka, Jake ecliu
3aKOHOJATEIBCTBO TOTO HE TPEOYET;

- IlpocTteie, KOTOpBIE 3aKIIOYAOTCA B  NOPOCTOM  IUCBMEHHOM.
VY nocroBepeHue Takux CAEI0K HOTapUyCOM HJIM FOCYIapCTBEHHBIMU OpPraHAMM HE
TpeOyeTcs.

B mpocroii nucbMeHHO# opMe coBepIIaloTC:

- CICJIKH, B KOTOPBIX XOTA OBI OJHa U3 CTOPOH ABJIACTCA HOPHANYCCKUM



JULIOM;

- CHICTIKM TpaKJIaH MEXy co00l Ha cyMMy, peBbImaroiryto 10 TeIC. p., a B
CIIy4asix, PeAyCMOTPEHHBIX 3aKOHOM - HE3aBUCUMO OT CYMMBI CEJIKH.

Hapyuienve nucbMeHHOM (OPMBI CACIKH IO 00IIeMY NMPaBUITy HE BJICUET €€
HEJCHCTBUTENBHOCTH, HO JIMIIO, OKA3bIBas (PAKT 3aKIIOUEHUE CIEJIKU B CyJE, HE
CMOKET CChUIAThCS HAa CBUJIETENBCKHE MTOKa3aHUs. HortapuanbHOe ynoCcTOBEpEHUE
CHEJIKM O3HauaeT MPOBEPKY 3aKOHHOCTHU CAEJIKH, B TOM UYKCJIE HAIMYUS Y KaKIOM
U3 CTOPOH MpaBa Ha €€ COBEpPUIEHUE, U OCYLIECTBISETCS HOTAPUYCOM WIIU
JOJDKHOCTHBIM  JIUIIOM, HMMEIOIIMM TPaBO MPOU3BOJHUTH TAaKOE€ HOTAPUAIBHOE
NEHCTBUE, B NIOPsIKE, yCTaHOBIEHHOM OCHOBamMu 3aKOHOAATENbCTBA Poccuiickon
®denepanuu 0 HOTapuare.

2.YcrHas popma caienok

Korna cnenka coH G(iT &

BOJIIO C TIOMOIIBIO éCTHOI?I EYU. HEI/I‘IGM 3TO MOXXET HPOUCXOIUTH KakK IpU

[ 1pakFikas B (o6 UA-ROHKFHOY
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wome TO0B272@MATT PG ™

3.Caenxu B hopMe MOTUYAHUS

GQ M€, CTOPOHBI BBIPAXKAIOT CBOIO

B rpaxnaHckoM KOJIEKCE€ NPEAyCMOTPEHO, YTO MOJYAHUE IPU3HAETCS
BBIPAKECHUEM BOJIM JIULA COBEPLUUTH CAEJIKY JIMIIb B CIyYasx, IPEAyCMOTPEHHBIX
3aKOHOM WJIM COIJlalleHueM CcTopoH. B ¢opme Momuanusa, 3akiroyaercs,
Halpumep, MNOCIEAYIOUIAs apeH/1a KBApTUPBl TOCJIE HMCTEYEHHS CPOKA JOTOBOpa

dAPCHIBI.



3. VcioBus 1eNCTBUTENBHOCTH CIEI0K

VYcnoBusi eWCTBUTENIBHOCTA CIEIKH BBITEKAIOT M3 €€ OMpeAeiIeHUs] Kak
MPaBOMEPHOTO IOPUJIMYECKOTO JCHCTBHUS CYOBEKTOB Tpa)KJaHCKOTO TpaBa,
HAIPaBJICHHOTO HA YCTaHOBJIEHWE, U3MEHEHUE WIM MPEKPAICHUE TPaKIAHCKUX
npaB u obOs3aHHOCTEeW. Crenka JEHCTBUTENBHA MPHU OJHOBPEMEHHOM HAJTWYUHU
CICAYIONIUX YCIOBUN: COJEp)XKaHUE U TPABOBOM pe3yibTaT CHACJIKH HE
MPOTUBOPEYAT 3aKOHY M HWHBIM MPABOBBIM aKTaM; KaXAbli YYaCTHUK CHCJIKHU
obJ1aaeT 1eecrnocoOHOCThIO, HEOOXOIUMOM JIJI €€ COBEPIIICHHUS, M €CJIU TIPH STOM
B CWJIYy 3aKOHa COOCTBEHHOE BOJICU3BSBIICHUE Y4YaCTHHKA -- HEOOXOJAMMOE, HO
HEJIOCTATOYHOE YCIIOBHE COBEPLICHUS CAEIKHU (HECOBEPIICHHOJIETHUE B BO3pacTe
oT 14 no 18 ner, rpakaaHe ¢ OTPAaHUUYCHHOM JEECIOCOOHOCTHIO), BOJISI TaKOTO

YYaCTHHMKA JIOJIKHA HOH@HH@HH@@&Z JPYToro, OMpeeeHHOTO B
n

3aKOHC JIMIIa (pOI[I/ITeJ'Iﬂ, YCBIHOBUTCJIA HOHe‘-II/ITeJ'ISI); BOJICU3BABIICHUC YUACTHHUKA

[1pa I%M%aT;TBKQCT,B POCEWFHOL KO
d’opMe,Ozzg::(ﬂgﬁﬁ3:;ﬁhﬁéﬁﬁ;zZHOCTL IeHCTBHS,
il QOB272 @0 e cos

OTJIMYAIOIIMK €€ OT ImpaBoHapyuieHusd. OTCyTCTBUE B KOHKPETHOM CJHIEIIKE
JJIEeMEHTa TMPABOMEPHOCTH O3HAYAeT, YTO BO3HHKINEE MO (opMe KakK CIeiKa
JICVCTBUE HA CAMOM JIEJIE SIBJISIETCA HE CIICJIKOW, a MTPAaBOHAPYILICHUEM.

ConepxxaHue CHEIKA — 3TO COBOKYITHOCTh COCTAaBJISIIOIIMX €€ YCIOBHIA.
ConepxaHue CIETKU HE JOJKHO IPOTUBOPEUUTH 3aKOHY.

Conepxxanue JIFOOOM CHCNIKH MPEICTABISAET cO00M COBOKYIMHOCTh YCJIOBHH,
Ha KOTOpHIX OHa coBepmiaercs. [IpenmMer, 1eHa, CpokK, CIOCOO HCIOIHEHUS U
MHOTO€ JPYroe OTHOCSTCSA K YMCIYy yCJIOBUH B crenike. OTCro/la HE CYIIECTBYET
CIEJIOK, KOTOphle OBl HE COAEpKaJIM HUKakuxX ycioBui. Ho He Bcsakue caenku
COBEpIIAIOTCS MO/ YCIOBHEM. JTO MPOUCXOAUT TOJIBKO B TEX Ciyyasx, Korja

BO3HUKHOBCHHUC IIPpaB H 00s13aHHOCTEH I10 CACIIKC CTaBUTCA B 3aBUCHMOCTL OT
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HACTYIUICHUSI UM HEHACTYIJICHUS ONPEAETICHHBIX OOCTOSATENbCTB.

Takum o0Opaszom, caenka — 3TO IPaBOMEPHOE HOPUIMYECKOE JEHCTBUE,
HaIIPaBJICHHOE Ha JOCTH)KEHHUE ONPEACIICHHBIX IPABOBBIX IOCIEACTBHM, U ITUM
OHa OTI'PAaHUYMBAETCSI, BO-TIEPBBIX, OT COOBITHUI, BO-BTOPBIX, OT HEIPABOMEPHBIX
NEUCTBUH U, B-TPETBUX, OT IPYTUX MPABOMEPHBIX ACHCTBHIA.

IIpu3Hak HaNpaBIEHHOCTH HA JOCTHKEHHME OIPEACIICHHOIO IIPaBOBOIO
pe3yJibTara, OTTPaHUYUBAs CAENIKY OT JAPYIMX MPABOMEPHBIX IEUCTBUN, BMECTE C
TeM, CONIKAeT €€ HEKOTOPHIMH aIMUHUCTPATUBHBIMH aKTaMH, KOTOpBIE HE
OCTaHaBJIMBAIOT OOILIYI0 HOPUIMYECKYI0 HOPMY, ONPEIEISIIONIYI0 00s3aTe/IbHbIE
IpaBWJla TOBEACHUA. Takue aJIMHHUCTPAaTUBHBIC AaKThI, OTHOCSIIMECH K
KOHKPETHOMY CJIy4ar0, MOPOXKAAKT IPABOOTHOLIEHMS, U B 3TOM CJIydae OHH,
SBIISIIOTCS FOPUANYECKUMHU (DaKTaMHU.

Cnenku I[OJDK@ L.I H]@ @‘—II/IB&TBCH oT MOT00HBIX
[ ]

aI[MI/IHI/ICTpaTI/IBHI:IX AKTOB KOTOpBIM TaKX€ MPUCYIL IPU3HAK HAIIPABICHHOCTHU Ha

[TpakFka-Biiecena noa KoY
Ka, gt Tp, 001 TIpaBOMEPHOE
HpaBOOTH(g v(gﬂﬁ; Tm 620 7»2(1/151 BOJIIO OpraHa
rocyJ1apcT KaeT ajo__ BJIACTBOBAaHUS U
06H33TCHBHI;DD52]7(23@mﬁJ @rrUpaH(eHHe BOJIN €€
y‘laCTHI/IKOB, HeﬁCTByIOMHX KaK paBHOHpaBHBIC CY6’[>CKTBI I‘pa)K,ZIaHCKOFO HpaBa.
KpOMe TOTO, CACIKA HCHOCpCI[CTBeHHO }’CTaHaBHI/IBaeT, U MCHJCT UJIN HperamaeT
rPaXXJAHCKOE MPABOOTHOLICHHWE, AaJMUHUCTPATUBHBIM aKT  YyCTAHABIIMBAECT
aI[MI/IHI/ICTpaTI/IBHOC HpaBOOTHOH_IeHI/IC Me)KI[y OpFaHOM, €ro wu3aaBmIKM, H
aJpceCaToM: UMCHHO Ha OCHOBC aKTa 6y,Z[eT YCTaHOBHCHO, HU3MCHCHO, IIPCKPAIICHO
I'pa’KIaHCKOC IIPABOOTHOIICHUC.
MOTI/IB SABJISICTCA HCO6XOI[I/IMBIM 3JICMCHTOM BCJAKOI'O BOJICBOI'O akxTa.
quOBeK BCCraa ,Z[eflCTByeT 1101 BJIUSIHHUEM KaKOFO-HI/I6O MOTHBA, COCTAaBJIAIOIICTO
IICUXOJIOI'MYCCKOEC OCHOBAHUC )ICI\/'ICTBI/IH. MOTHUB — ATO OCO3HAHHOE HO6Y)KI[€HI/I€,

oOycnaBiuBaioliee JEHCTBUE Ui YJIOBJIETBOPEHUS KaKOW-THOO MOTPEOHOCTH

yenoBeka. Bo3HuKas Ha OCHOBE HOTp€6HOCTI/I, MOTHUB IPCACTABILACT €C OoJice Un
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MEHee ajJiekBaTHOe oTpaxeHne. OH OTBeYaeT Ha BOIPOC, NMTOYEMY UYETIOBEK CTaBUT
nepes; co0oil onpenereHHyo 1edb U I JOCTHKEHHUS MOCTaBJICHHOW IIEIM OH
JEUCTBYET OMpPEEICHHBIM 00pa3oM.

Ecnu chnenka HE COOTBETCTBYET YCJIOBHUSIM JIEMCTBUTEIBLHOCTH, OHA IO
o01IeMy TpaBUily SBJISIETCS HeAeHCTBUTENbHOW. HenelcTBUTEILHOCTh CHCIKHU
03HA4YaeT, YTO OHA HE BJICYET HOPUAUYECKHX TMOCICIACTBUH, Ha JOCTHXXECHHE
KOTOpBIX ObLTa HaIlpaBlieHa, HO B TO € BpeMs IMOPOXKJIaeT MOCIeICTBUS,
YCTAHOBJIEHHBIE 3aKOHOM B CBSI3U C €€ HEIACHUCTBUTEIIBHOCTHIO. Takas caenka
HEJICUCTBUTEIbHA ¢ MoOMeHTa ee coBepmieHus. [K PO mompasgenser
HEJICCTBUTEIBHBIC CICIIKA HA HUYTOXHBIEC U OCTIOPUMBIE.

HuutoxxHOM  Ha3piBaeTCs  CAENKa, KOTOpas SBJIAETCS  M3HAYAIbHO
HEJIEHCTBUTEILHON B CHJIy 3aKOHa, HE3aBUCHMMO OT HaJIU4Yus CyAeOHOTO

IpU3HAHUS €e HeneﬁCT@h.i}H@ H@ 0 OT XeJaHUs ee CTOpoH. B
u

TCOPHUHA Fpa)KI[aHCKOFO aBa TaKI/Ie CACIIKH Ha3bIBArOTCs a0COJIFOTHO
)KHBIC

[1pakFka BKd. (@ CEMS-FIOm-KFHOY
WA nper H Cc AR QO3 Opble OHU OBLIH
HaIpaBJie {Eﬁf@o I/;IEQQ 6§T3H726HCTBHTGHBHOCTH
HI/IUITO)KHOIT €HO JIFOObIM BAMHTECPECOBAHHBIM JIMIIOM
B TeUYeHUE 3 [ﬁ(gazz @ [ ]gu TOT0, CyJl BIpaBe
PUMEHUTH TaKWE MOCIICICTBUS 10 COOCTBEHHOW MHUIIMATHUBE.

Ocrmopumo¥i Ha3bpIBae€TCS CHEIKa, KOTOpas HEICHCTBUTEIbHA B CHILY
NIPU3HAHUS €€ TaKOBOM CYJIOM IO TpeOOBAHHUIO YIIOJTHOMOUYECHHOTO JIMIIA, KOTOPOE
MOJKET OBITh TIPEIBSBIICHO B TCUSHUE OJHOTO T'0JIa CO JHS, KOT/Ia UCTEeIl Y3HAI WU
JOJKEH OBbUT y3HAaTh 00 OOCTOATENhCTBAX, SIBISAIONIMXCSA OCHOBAaHUEM ISt
NPU3HAHUSA CACIIKM HEJICHCTBHTEIBbHOH. B Teopuu TIpakgaHCKOTO IIpaBa
OCTIOPUMBIC CHACIIKH TOJYYIIH Ha3BaHWE OTHOCHUTEIHHO HEACHCTBUTEIBHBIX, WU
OTHOCHUTEJIFHO JICMCTBUTEIBHBIX CIEI0K. OCIOpUMEBIE CIASIKH 0 TeX IOp, MoKa
OHM HE OCIOPEHBI, BHI3BIBAIOT MPEIYCMOTPECHHBIE MMM TIPABOBBIC IOCJCACTBUS,

OJIHAKO €CJIM OHM OCIIapUBAOTCA YIIOJIHOMOYCHHBIM JIMIIOM, TO CyJ IIPH HAJIWUYNH

COOTBCTCTBYHOIIHUX OCHOBaHUM IMPpU3HACT HX HCHCﬁCTBHTGHBHLIMH, nmpuieMm ¢
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MOMEHTA X COBEpPIICHHS (C 00paTHOM CHIION).

Cnenka, HE COOTBETCTBYIOIIAs TPeOOBAaHUSM HOPMATHUBHBIX aKTOB, I10
o0meMy npaBuily HUYTOKHA. OCIIOPUMBIMU SIBISIIOTCS CHEJIKH, MPSMO YKa3aHHBIE
B 3aKOHE.

[Ipu paccMoTpeHHH BONpPOCa O HE3AKOHHOCTH JOTOBOPA, BBIXOMSILErO 3a
npeaenbl MPaBOCIOCOOHOCTH IOPUIMYECKOrO JIMIA, a TaKKe COIJIallleHUus, B
KOTOPBIX OpraH IOPUAMYECKOrO JIMIIA, BBIXOAMT 3a MpPEAENibl BbIAAHHBIX €My
NOJIHOMOYHH, CIEAYET PA3INYaTh CIydau:

1) xorma mnpaBoOBblE IOJHOMOYMS FOPUJIMYECKOTO JIMIA YCTAHOBJICHBI
3aKOHOM. ClienKH, BBIXOJSIIME 3a Mpeeibl MPaBOCHOCOOHOCTH HOPUIUUYECKOTO
JUIAa WM IIOJIHOMOYMI €ro OpraHa, SBJSIOTCA HE JCHCTBUTEIbHBIMM Ha

ocHoBanuu cT. 168 'K P®;

2) Korma 1o Gku'H@)H,F/I) JUIO  HajeneHo  obmieit
n

HpaBOCHOCO6HOCT I OI[HaKO :‘IpeI[I/ITeJ'IBHI)IX AJOKYMCHTax LCJIN

[1pakFuka, - SCCUS RO KIHOY
- £ ma L0 v v
B N 0T0 1S 27 (o)) o o P=Y1 M oV

173 TK P®. OHu MOryT ObITh IPHU3HAHBI CYJOM HE3aKOHHBIMH, €CJIM JOKA3aHO,

YTO JApyTras CTOpPOHA B CHEJIKE 3HaJa WIM 3aBEJAOMO JIOJDKHA ObLla 3HATH O €€
HE3aKOHHOCTU. B TakoM jxe ciiydae MOXXET ObITh MpU3HaHA HEAEHCTBUTEIHHOM
clelika, COBeplIeHHas 0e3 COOTBETCTBYIOIIECH JIMLEH3UU, IO MCKYy JTOro
IOPUANYECKOTO  JIMLA, €ro y4peauTens WA TOCyJapCTBEHHOrO Oprasa,
00€eCreynBaIIero KOHTPOJIb WM HAI30p 3a JEATEIbHOCTBHIO HOPUANYECKOTO
JULA.

Crnenku ¢ mopokaMu CyOBbEKTHBHOM CTOPOHBI MOKHO MOJPA3/CIUTh Ha JBE
TPYININbL: CHAEIKA, B KOTOPHIX MCTUHHAs BOJs CyObeKTa HE COBMHaJacT ¢

BOJIEU3BSABIICHUEM; CICTKHU C 1e(PEeKTHBIM (POPMUPOBAHUEM BHYTPEHHEH BOJIH.
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3aKIF0OYEHNE

B pesynbrare mpoBeNEeHHOTO HCCIEAOBAaHUS OBLIM CAENAHBI CIEAYIOLINE
BBIBO/IbI U IIPEIJIOKEHUS:

1. TI'paxpaHcko-lipaBoBasi CcIelka -— OTO BOJIEBOE IIPaBOMEPHOE
IOpUINYECKOE  JeMcTBHE  CYOBEKTOB  TPa)IaHCKUX  MPABOOTHOILECHUH.
HampaBneHHoCTh BOJM JMIla TpPU COBEPIICHUHM JOrOBOpa HA JOCTUKEHUE
ONPENEIICHHOTO IIPAaBOMEPHOIO0 MPAaBOBOIO pe3ysbTaTa OTIMYAECT CHEIKY,
MPEICTABIAIONIYI0 COOOM OPUIUYECKUNA aKT, OT HOPHUAUYECKOrO IOCTYIKa
(HaxoXJeHUe TOTEePSIHHOW Bellu, OOHapyXeHue Kiaaa M Jp.), COBEPIICHHE
KOTOPOTO BJIEYET HACTYIUIEHWE MPABOBBIX IIOCIEACTBUI HE3aBUCUMO OT
HAIIPaBJICHHOCTH BOJM JIMLA Ha JIOCTMKEHHE TaKOr0 pe3yJibTara, a TaKXke OT

HEMPaBOMEPHBIX ﬂeﬁCTB@h;iaH@re Q@OCHOBEHCHBHOG 00OramieHue).
u

Ha wmoit B3rasan, cr. 153 «Ilongrue caenku» 'K PO comepxut cepbE3Hbie

I I a I{)EZIA%aHGTO CK Erna(ﬁo :0@1‘534‘ }M ﬂS IIEI fa EanK 1:’01)“ ’LI
J )
COBEpUIaThHE T 0 Y, cxniljﬁpﬁnquuu? 1 TOCYJapCTBO, U
| ]

pouune H B AW v ealpanys, CyObeKThI
PoccnﬁCKoj DD@BZZIZ bHbIC O6[B([OB3HI/I$I CJIE€OBATENIBHO,
COJIepKaHU 4 m al erTu MEePEYUCICHHBIMU
MOHSATUSIMHU, T.€. JOJDKHO OXBaThiBaTh HE TOJBKO JICUCTBUSA Tpa)KJaaH WU
IOPUINYECKUX JIUI, HO W JEHCTBUS BCEX OCTAIBHBIX CYOBEKTOB TPaKIaHCKO-
MIPAaBOBBIX OTHOUIEHUW, KACAIOLIMXCS 3aKIIOYEHHUS CIIETIOK M T0roBOpoB. JlaHHOE
MOJIOKEHHE TPaKJIAHCKOTO 3aKOHOJATEIbCTBA, TI0 MOEMY MHEHHIO, HYXXIAeTCs B
COOTBETCTBYIOIIEH MOIpaBKe, KOTOpasi y4uThIBaja Obl cojaepxanue cratedt 124 u
125 TK P®.

2. JIeuCTByIOIIEE 3aKOHOAATENBCTBO HE COJNEPKUT TIOHATHSA «yCIOBHSA
JNEUCTBUTENBHOCTU chaenku». (Crnenka sBisieTCd ACHCTBUTEIBHOM, €CIU OHa
OTBeYaeT TpeOOBAHUSM, MPEABIBISIEMbIM K TaKUM €€ 3JIEMEHTaM, KaK CyOBEKThI

CeNKU; CyOBeKTUBHASA CTOPOHA CACNKH; COACpXKaHUe CIENKH; (opMa CAEITIKH.

Ha wmo# B3rmisig, ycIIOBUSIMH JE€WCTBUTEIIBHOCTH T'PaKIaHCKO-IIPABOBOMN
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CHEJIKH SIBIISIIOTCSI YCTAHOBJIEHHBIM 3aKOHOM TPEOOBaHMS, OTHOCSIIUECS K e
sreMeHTaM (CyObeKkTaM, CYOBEKTHMBHON CTOpOHE, conepxaHuio u (opme). Ecnu
C/IeTIKa HE COOTBETCTBYET yCIOBUSAM JEHCTBUTEIBHOCTH, OHA MO OOIIEMY MPaBUILY

SIBJIIETCSA HEJIEUCTBUTEILHOM.

OYHO.pd
[TpakTunka, BKP, Ceccua nop knrou

8 (800) 100-62-72
1006272@mail.ru

15



16

CHuCcoK UCHONIb30BaHHOM JIUTEPATYPHI

. I'paxxnanckuii  komekc Poccuiickoit ®enepanuu (4acTb mepBas) OT

30.11.1994 Ne 51-®3 (pexn. ot 03.12.2012) // "CobOpaHue 3aKOHOIATEIHCTBA
P®", 05.12.1994, Ne 32, c1.3301.

. AnucumoB B.IL., PepxenkoB A.f. Ilpenmer rpakmaHckoro mnpaBa Ha

COBpPEMEHHOM 3Tare npaBoBoi pedopmsl // CoBpemeHHoe npaso. - 2009. -

Ne7.-C.28 - 34.

. bakaeBa M.B. [IpeameT rpakaaHCKO-IIPAaBOBOTO PETYJIMPOBAHUSA: UTOTH U

TeHaeHuu pa3BuTus // Hayka m oOpa3oBaHue: XO034HWCTBO U 3KOHOMHKA;

NpeANpPUHUMATENBCTBO; IPaBo U ynpasieHue. - 2011. - Ne 12. - C.47 - 50.

. Babumesuu C.C. Cucrema npeameTra COBpeMEHHOTO IpakIaHCKOro npasa //

Poccuiickuii ropuandeckni-xypaait. - 2010 - Ne 6. - C.128 - 136.

. Bacunibes B.B. Cucrema orTpaciau TIpaXJaHCKOTO IIpaBa: OCHOBHBIE

[ipr3Haku u MoHgTHe // 3aKkoH U mpaso, -,20104 - Ne 11.- C.52 - 54.

. Bacunpe B.B. CyIlnHOCTh METOAA LPaXKJaHCKOQ-TIPABOBOI'0 PETYJIUPOBAHUS

B cOBpeMEHHEBIX ‘peanusx // Opuanaeckasnayka. - 201202 Ne 2. - C.61 - 65.

. Mozoaup~, B.H~ O, =—3pex, .cdepax HMMYHIECTBEHHBIX  OTHOIICHUH,

PETYIUPYEMBIX FpaskAaHCKHM 3aKOHOIATENBETBOM // 3aKOHOJATENBCTBO. -

2009. - Ne 6. - C.24 - 29.

. Hoxpuna M.JI. K Bompocy o0 mpeaMere rpakJIaHCKOro IpaBa M JIMYHBIX

HEMMYIIICCTBEHHBIX OTHOIICHUSX, HE CBS3aHHBIX C WUMYIIECTBCHHBIMH //
N3Bectus BeicmX y4ueOHBIX 3aBeneHuid. [IpaBoeaenue. - 2011. - No 6. -

C.54 - 66.

. PonnonoBa O.M. MexaHu3M TIpaKJaHCKO-IIPABOBOTO PEryJIMPOBAHUS:

COOTHOIIIEHHE C TMPEIMETOM U METOJIOM TpakJaHCKoro rmpaBa //

3akoHonaTeiabcTBO. - 2012, - Ne 6. - C.21 - 24.



